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This edition of IPG discusses two cases involving Confrontation Clause-related issues.   The 

first is a case from the California Supreme Court that reads like a law school hypothetical 

highlighting the potential pitfalls when seeking to introduce statements of accomplices for 

purportedly non-hearsay purposes such as impeaching a defendant.  It also provides an 

interesting discussion of the limits on what evidence can be introduced when a defendant 

“opens the door” to allowing in testimony that would otherwise be inadmissible over a 

Confrontation Clause objection.  (People v. Hopson (2017) 3 Cal.5th 424.  The second is a 

California appellate decision more solidly locking in the principle that the Aranda-Bruton 

rule does not apply when the statement of the co-defendant sought to be introduced in a 

joint trial is nontestimonial.  (People v. Washington 2017 WL 3866413.)  

Note:  If you only have 15 seconds to read this memo – just read the boxed headings 

for the gist of the holding.  The remaining analysis explains the facts, the rationale, 

and consequences of the decisions. 

The podcast will provide 50 minutes of general self-study credit.  It may be accessed at: 

http://sccdaipg.podbean.com/     

 
NOTE: The IPG podcast is now fully downloadable to mobile devices for convenient self-study credit while, for instance, 
jogging.  Clicking on the link will send you to the IPG podcast page where you can listen to the podcast, download it, and 
share it through social media sites.  Listeners should be able to download the IPG app for their mobile devices for free via 
the Apple store (IOS) or Google Play (Android).  Listeners may also subscribe to our channel and receive alerts once a new 
episode is uploaded.  So learn, earn, and burn with IPG!  
 

*IPG is a publication of the Santa Clara County District Attorney’s Office©.  Reproduction of this material for 
purposes of training and use by law enforcement and prosecutors may be done without consent.  Reproduction for 
all other purposes may be done only with consent of the author. 
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Facts and Procedural Background  
 
The defendant and the murder victim (a 66-year old nurse) both rented rooms in the same 

house.  The defendant and her boyfriend decided to kill the victim shortly before the victim was 

scheduled to fly home to visit her daughter in Georgia.  The likely motive for the murder was the 

defendant’s need for money coupled with the belief that the victim would have some money with 

her in anticipation of her trip to Georgia.   (at pp. 425-430.)  

 
The day before the murder defendant purchased several items, including pepper spray, a folding 

knife, and sweats that were too big for her.  On the day of the murder, the boyfriend called the 

defendant both before and after he arrived at the home of the victim and the defendant.  Within a 

few hours, the victim was murdered in the garage of that home by defendant and her boyfriend.  

Albeit, the defendant’s account of how the murder occurred differed significantly from the 

version provided in a later confession by the boyfriend.   (at pp. 427, 430.)  It was not disputed, 

however, that the defendant and her boyfriend cleaned up the murder scene using gloves she 

kept in her room and cleaning supplies stored in the garage.  Nor was it disputed that the victim’s 

body and suitcase were placed into the victim’s minivan and that the defendant drove the 

minivan to an auction house, where it was abandoned.  (at pp. 428-429.) 

 
The murder quickly came to light when the owner of the house where the defendant and victim 

rented rooms entered the garage early in the morning and noticed things were out of place.  The 

owner realized that a butcher knife and machete were missing.  Around 6:00 a.m., the defendant 

came home with her boyfriend (after abandoning the victim’s van).  The owner spoke to the 

defendant - who denied knowing anything about the missing machete or knife.  The defendant 

also told the owner the sidewalk (presumably near the garage) was wet because she tried to clean 

up some Coke that she had spilled there.  Later that morning, the owner found a bloody blanket 

in a garbage can and learned the victim had not arrived in Georgia as scheduled.  The owner 

contacted the police who located the minivan and discovered the victim’s body.  (at p. 427.)    

When a Statement of an Accomplice is Only Offered by the Defense for a 

Nonhearsay Purpose, a Prosecutor May Not Introduce an Accomplice’s 

Testimonial Confession Under Evidence Code Section 1202 to Attack the 

Credibility of the Declarant of that Statement.  Moreover, a Prosecutor 

May Not Use an Accomplice’s Testimonial Confession for Its Truth When 

It is Admitted Under Section 1202 Only for Impeachment Purposes.   

People v. Hopson (2017) 3 Cal.5th 424 
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Police spoke with the defendant before arresting her.  She denied knowing what had happened to 

the victim and suggested a homeless person she had seen in the neighborhood may have been 

involved.  The police later arrested the defendant and her boyfriend.  (at p. 427.)  

 
A few days after the arrest, the boyfriend confessed.  In the confession, given while the boyfriend 

was crying, upset, and apologetic, he claimed the defendant suggested robbing the victim and 

devised a plan to do so a few days in advance of the murder.   The boyfriend said the defendant 

provided the sweatshirt and sweatpants he wore during the robbery.  The boyfriend said he tried 

to back out of the plan after arriving at the scene of the murder, but defendant convinced him to 

go through with it.  The boyfriend claimed defendant lured the victim into the garage and he hit 

her with the machete. He also said he later saw defendant kneeling over the victim’s body with a 

bloody butcher knife.  Moreover, according to the boyfriend, it was the defendant who suggested 

getting rid of the victim’s body, who put the victim’s suitcase in the minivan, who directed the 

clean-up effort, and who drove the minivan.  The boyfriend said the defendant poured coke on 

the bloodstains after they returned to her house because she had seen on television show that 

coke breaks up the blood and makes it easier to clean.  (at p. 430.)  The boyfriend also showed 

the investigating detectives where he had dumped clothing and other items used during the 

crime.  This allowed the police to recover the machete, which had the victim’s blood on it.  (at p. 

426.)     

 
In the weeks after her arrest, defendant wrote the victim a letter expressing continuing affection 

toward him.  Six weeks later, the boyfriend committed suicide in jail.  (at pp. 426, 427.)  

 
Before trial, the defense successfully argued the boyfriend’s confession could not be admitted 

over a Confrontation Clause objection.  The prosecutor agreed he could not introduce the 

confession but advised the trial court he might wish to revisit the issue if defendant testified and 

“opened any doors.”  (at p. 426.)  The trial court indicated it would consider that request.  (at p. 

426.)   The trial court did allow in evidence of the fact the boyfriend assisted the police in 

recovering the machete (subject to the proviso that no reference be made to defendant’s 

involvement in disposing of the evidence).  (dis. opn. at p. 448.)*  

 

 

 

 

 

*Editor’s note:  In the lower appellate court, the defendant claimed that allowing the detective to testify the 

boyfriend led police to the murder weapon was implied hearsay.  The lower appellate court denied the claim 

because the testimony was not offered for the truth, but only to show the course of the investigation.  That is, it 

was not offered to show the boyfriend knew the location of the weapon or that he was telling the truth about 

where he put the weapon – neither of which was in dispute at the trial.   (People v. Hopson 2015 WL 3902222, 

at *9.)  However, the claim was not re-raised in the California Supreme Court and will not be further discussed. 
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Trial testimony, relevant evidentiary rulings, and closing argument 

 
Defendant testified at trial.  Her primary defense was that her boyfriend committed the murder 

and she was coerced into assisting him in covering it up.  The defendant claimed her boyfriend 

had previously told her that he was in a motorcycle club that “did things that were shady,” and 

that he had killed a man.  She also testified the defendant indicated he would hurt her or kill her 

if they broke up.  (at p. 428.)  This testimony was admitted for “the limited purpose of 

establishing defendant’s state of mind” at the time she heard the statement.  (at p. 428.)   

 
Defendant went on to explain that she had previously told her boyfriend the victim was going on 

a trip to Georgia and had asked if they could spend time together while the victim was away.  She 

said her boyfriend called her twice that early morning, once to say he was on his way and once to 

say he had arrived.  (at p. 428.)   The defendant said that when she went to the back door of the 

house, she was “shocked” to see the victim lying in a pool of blood on the garage floor with her 

boyfriend standing over the victim.  The defendant claimed her boyfriend was wearing the 

sweatshirt and sweatpants that she had bought as a gift for defendant’s sister, as well as 

protective foot covers she claimed to have given him months earlier.  The defendant said her 

boyfriend told her he needed money; that he tried to rob the victim because he thought the 

victim would have money in anticipation of her trip; that he sliced the victim’s throat with a 

machete, followed by a butcher knife when the machete proved too dull; and that he killed the 

victim because he thought the victim could identify him and she began to scream.  (at p. 428.) 

 
The defendant said she helped her boyfriend clean up the crime scene, using gloves kept in her 

room, because he threatened to hurt her and her adult son if she refused.  The defendant claimed 

it was her boyfriend who told her to put the victim’s suitcase in the victim’s minivan to make it 

look like the victim had gone on the trip.  She acknowledged driving the minivan with the 

victim’s body in it while the boyfriend drove his own car.   But she asserted that it was her 

boyfriend who told her to pour the Coke on the bloodstains to eliminate them.  (at pp. 428-429.) 

The defendant said her purchase of a folding knife and pepper spray on the day before the 

murder was just for personal protection.  (at p. 428.) 

 
On cross-examination, the defendant admitted that she knew her boyfriend had “spoke[n] to 

police officers” and “shown the police where the murder weapon was.”   (at p. 429.)  The 

defendant then voluntarily made reference to the boyfriend’s statement (that had not been 

admitted for its content) and said “[h]e also lied and said that I had ... something to do with it, 

and I did did [sic] not.”  (at p. 429.) 
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The defendant also acknowledged several circumstances undercutting her claim of being fearful 

of her boyfriend, including: the fact he had never been violent with her; that she had referred to 

him with affection, even after he died; and that she did not warn her son of any alleged threats he 

made to her son.  (at p. 429.) 

 
In the middle of cross-examination, the prosecutor asked the trial court to admit the boyfriend’s 

confession “under [Evidence Code section] 1202 ... to impeach the hearsay 

declarations that came in through the defendant.”  (at p. 429.)   The trial court allowed 

in the confession under the theory that the boyfriend’s “prior inconsistent statements” would be 

admissible pursuant to section 1202 “to impeach the hearsay declarations that came in through 

the defendant.”  (at p. 429.)*  The trial court ruled this way, notwithstanding the defense 

objection that doing so would violate the Confrontation Clause and and the defense argument 

that the prosecution should not be allowed to introduce statements made by the boyfriend to the 

police days after the murder just because the defendant recounted statements made by the 

boyfriend to explain “her state of mind as to what happened in the garage.”  (at p. 429.)    

 

 

 

 

 

On redirect examination (and possibly with the understanding that her boyfriend’s statement 

would be coming into evidence) defendant acknowledged that her boyfriend had accused her of 

planning the crime and helping him, and denied that his confession was true.  (at p. 429 and fn. 

1.)  More specifically, the defendant denied telling her boyfriend that the victim would have a 

good amount of money with her on the trip, denied she told her boyfriend they should rob the 

victim for her money, and denied that the plan was to have her boyfriend hide in the garage while 

she convinced the victim to come into the garage.  (at p. 429, fn. 1.)  

 
On rebuttal, the prosecution introduced the confession (detailed on page 3 of this IPG) of the 

boyfriend.  (at p. 430.)  

 
During closing argument, the prosecutor stated “there is evidence that the defendant is the direct 

perpetrator, that she had the bloody knife, the butcher knife in her hand while she was leaning 

over the body of [the victim].  You heard that through the statements of [the boyfriend] that [the 

interviewing detective] told us about.”   (at p. 434.)  And later in argument, the prosecutor 

*Editor’s note:  Possibly reflecting a certain amount of frustration with the trial court, the majority opinion 

noted the trial court “did not request an offer of proof and did not explain its reasoning on the record, but it did 

allude to a discussion of the issue held during a prior in-chambers conference, a transcript of which is not in the 

record.”  (at p. 429.)   
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stated: “We heard from [the interviewing detective] that [the boyfriend] actually told [the 

detective] ... it was [defendant’s] plan that he would hide in the garage, and she would create 

some secret plan to get [the victim] out of her room and into the garage.”  (at p. 434.)  

 
And, in rebuttal argument to defense counsel’s argument (which portrayed the issue in the case 

as whether to believe defendant or the boyfriend’s confession and featured attacks on the 

veracity of the boyfriend’s confession), the prosecutor expressly invited the jury to believe the 

boyfriend’s confession over defendant’s testimony.   (at p. 434.)   The prosecutor pointed out that 

the boyfriend admitted his role in the murder, cried during his confession, and expressed 

remorse by leading the police to the murder weapon; whereas the defendant came up with 

different explanations for each piece of evidence and lied.   (at pp. 434-435.)  The prosecutor 

argued that the boyfriend’s “actions in admitting his role in the crime made him more credible 

than defendant.”  (at p. 430.)  Defense counsel raised no objections during the prosecutor's 

closing arguments.  (at p. 430.)  

 
The Court of Appeal held the admission of the boyfriend’s confession did not violate defendant’s 

Sixth Amendment confrontation right because it was “not introduced for its truth, but instead to 

undermine the credibility of defendant’s own account.”  (at pp. 431.) 

 

Holding and Analysis  
 

1. The majority of the California Supreme Court disagreed with the appellate court: it held the 

admission of the boyfriend’s confession violated defendant’s Sixth Amendment right of 

confrontation.  (at p. 426.)   

 
2. It was undisputed that the boyfriend’s confession—which defendant had no opportunity to test 

through cross-examination—qualified as testimonial hearsay within the meaning of Crawford 

v. Washington (2004) 541 U.S. 36.  “Indeed, Crawford itself identified unconfronted 

accomplice statements to authorities as ‘core testimonial statements that the Confrontation 

Clause plainly meant to exclude.’”  (at p. 432 citing to Crawford at p. 63.) 

 
3.   However, “Crawford also made clear that this rule of exclusion “does not bar the use of 

testimonial statements for purposes other than establishing the truth of the matter asserted”—

that is, for nonhearsay purposes. (at p. 432 citing to Crawford at p. 60, fn. 9, which, in turn 

cited to Tennessee v. Street (1985) 471 U.S. 409.) 
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4. The court identified the principal issue in the case as being whether the confession of the 

boyfriend’s un-cross-examined confession was used for a nonhearsay purpose, or “whether it was 

instead used ‘as evidence against the accused,’ in violation of defendant’s Sixth Amendment 

rights.”  (at p. 432.)  

 
5. For a statement to be properly used for a nonhearsay purpose, “the statement must be capable of 

serving its nonhearsay purpose regardless of whether the jury believes the matters asserted to be 

true.”  If, in fact, “the statement must be true for the inference desired, then the ostensible 

nonhearsay use is invalid[.]” (at p. 432.)    

 
6. The court rejected the notion that the confession was even properly admitted as 

nonhearsay under the rationale “evidently” adopted by the trial court, i.e., “that once 

defendant testified about statements [her boyfriend] had made to her on the night of the murder, 

[her boyfriend’s] confession was admissible under section 1202 for the nonhearsay purpose of 

undermining his credibility as a hearsay declarant.”  (at p. 433, emphasis added by IPG.)   

 
 The court stated both the trial court and the parties appeared to understand that the defendant’s 

testimony regarding the statements made to her by her boyfriend on the night of the murder 

were admitted “for the nonhearsay purpose of explaining defendant’s state of mind at the 

murder scene and her reasons for assisting [the boyfriend] in the coverup.”  (at p. 433, emphasis 

added by IPG.) 

 
 The court noted Evidence Code section 1202 only allows in “[e]vidence of a statement or other 

conduct by a declarant that is inconsistent with a statement by such declarant received in 

evidence as hearsay evidence . . . for the purpose of attacking the credibility of the 

declarant...”  (at p. 433, emphasis added by IPG.)  But section 1202 “does not authorize 

admitting evidence to impeach the credibility of a statement that was offered for 

a nonhearsay purpose.” (at p. 433 citing to People v. Curl (2009) 46 Cal.4th 339, 362, 

emphasis added by IPG.)  

 
 
 
 
 
 
  

  

 

*Editor’s note:  Evidence Code section 1202 also allows in “[a]ny other evidence offered to attack or support 

the credibility of the declarant . . . if it would have been admissible had the declarant been a witness at the 

hearing.”  This aspect of section 1202 was not discussed in detail by the majority since the prosecution did not 

offer the boyfriend’s statement for this purpose.  But if the prosecution had validly wanted to impeach the 

credibility of the boyfriend, the boyfriend’s confession would have been admissible to attack the boyfriend’s 

credibility under this aspect of section 1202 based on the rationale that it showed he committed a crime of moral 

turpitude (murder).  (See People v. Blacksher (2011) 52 Cal.4th 769, 806 [Evidence Code section 1202 allows 

the prosecution to impeach its own unavailable hearsay declarant].) 
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 In other words, it did not make a difference whether the statements of the boyfriend (as 

recounted by the defendant) were true and so the boyfriend’s credibility was not placed 

in issue.   Granted, the probative value of the statements depended on whether they were made 

and whether the defendant believed they were true.  But this would only put defendant’s 

credibility at issue, not the boyfriend’s credibility.  Thus, the trial court could not have allowed 

the boyfriend’s confession into evidence to impeach the defendant under section 1202.       

 

 

 

  

 

 

 

 

 
7. The court then observed that even if there had been some valid nonhearsay theory for admitting 

the boyfriend’s confession to impeach the boyfriend’s credibility under section 1202, “the jury 

was never informed of the limited nonhearsay purpose for which the confession was ostensibly 

admitted and, critically, the prosecution did not use [the boyfriend’s] confession for any such 

limited purpose. (at pp. 433-434.)*   

 

 

 

 

 

 

 

 Rather, the prosecution used the confession ‘to establish the role that defendant had played in 

the murder—that is, for the truth of his out-of-court statements.’”  (at p. 434.)  The prosecution 

relied on the boyfriend’s “confession to contradict defendant’s testimony by establishing a 

different account of the events surrounding the crime, which the prosecution expressly and 

repeatedly invited the jury to consider for its truth.”  (at p. 435.) 

 
 That the prosecution did not introduce the confession because they wanted the jury to disbelieve 

what he said in the confession is illustrated by the fact that the prosecution elicited testimony 

*Editor’s note:  The majority recognized that while defense counsel was claiming the defendant’s account of 

what her boyfriend told her at the scene was only offered to show defendant’s state of mind, defense counsel was 

undoubtedly hoping that the jury would also take what the boyfriend purportedly said as true.  The majority also 

suggested that to avoid the potential misuse of the boyfriend’s purported statements by the jury, the trial court 

could have curbed how much the defendant could testify to regarding what her boyfriend said at the scene.  

However, the majority indicated the “prosecution did not object at trial that defendant had [effectively] crossed 

a line with her testimony” into the land of hearsay by providing additional details about what the boyfriend 

allegedly said at the scene, and thus it was stuck having to assume on review that all aspects of the boyfriend’s 

statements at the scene were nonhearsay.  (at p. 433 [bracketed information added by IPG].)   

*Editor’s note:  The majority did not identify any potential valid nonhearsay theory for admitting the 

boyfriend’s confession.  To the contrary, they suggested it would not make any sense for the prosecution to try 

and impeach the credibility of the boyfriend.  The majority said, “If the prosecution had intended simply to 

impeach [the boyfriend’s] credibility—that is, to demonstrate that [the boyfriend] was an unreliable witness—it 

would have sufficed to present his inconsistent statements.”  (at p. 434.)  However, they went on to say, “doing 

so would have undermined the credibility of all of [the boyfriend’s] out-of-court statements, including his 

confession to detectives, which was favorable to the prosecution.”  (at p. 434, emphasis added by IPG.)    
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from the investigating detective that, while confessing, the boyfriend “was a complete mess 

sitting across from me and talking, crying, almost couldn't catch his breath, apologizing 

profusely for not being honest initially. And he just said that he wanted to make it right for 

Laverna's family and he wanted to tell me the truth about what happened, and then he proceeded 

to do so.”  (at p. *6.)  This testimony would have been “irrelevant if the confession was offered to 

prove [the boyfriend’s] lack of credibility and not the truth of the matters asserted.”  (at p. 434, 

emphasis added by IPG.)   

 
 In addition, the conclusion that the boyfriend’s confession was used for its truth is supported by 

looking at the prosecutor’s closing argument (in which he expressly referred to the defendant’s 

confession as substantive evidence against defendant) and rebuttal argument (in which he 

expressly invited the jury to believe the boyfriend’s confession over defendant’s testimony).  (at 

pp. 434-435.)   

 
8. The court rejected the notion that the defendant’s confession was being used in a comparable 

nonhearsay way to how the accomplice’s confession in Tennessee v. Street (1985) 471 U.S. 

409 was used.  (at p. 435.)      

  
 In Street, the defendant testified that his confession was coerced and that the sheriff taking his 

statement had directed him to say the same thing that his co-defendant had said in the co-

defendant’s confession.  To rebut this claim, the prosecutor called the sheriff to testify to what 

the co-defendant had said in his confession - a confession which implicated the defendant but 

differed in detail from the defendant’s confession.  The prosecutor referred to co-defendant’s 

confession in his closing argument to dispute the defendant’s claim that he had been forced to 

repeat his co-defendant’s statement.  (at p. 435.)  

 

 The High Court in Street upheld the trial court’s ruling, because the evidence had been 

admitted “for the legitimate, nonhearsay purpose of rebutting [the defendant’s] testimony that 

his own confession was a coerced ‘copy’ of [the co-defendant’s] statement.” (at pp. 435-436, 

citing to Street at p. 417.)  The impeachment value of the co-defendant’s confession “did not 

derive from the truth of the matters asserted, but from the bare fact that the co-defendant’s 

account differed from the defendant’s, which undermined the defendant’s claim that the sheriff 

had coerced him into repeating the co-defendant’s confession as his own.”  (at p.436.)  Indeed, in 

Street, the High Court said that “[i]f the jury had been asked to infer that [the co-defendant’s] 

confession proved that [the defendant] participated in the murder [i.e., for its truth], then the 

evidence would have been hearsay; and because [the co-defendant] was not available for cross-
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examination, Confrontation Clause concerns would have been implicated.”  (at p. 436 citing to 

Street at p. 414.) 

  
 In contrast to Street, where the confession of the co-defendant was introduced not to prove 

what happened at the murder scene but to prove what happened when the defendant confessed, 

the confession of the boyfriend in instant case was introduced to prove what happened at the 

murder scene, not what happened during the confession.  The boyfriend’s confession cast doubt 

on whether the defendant was telling the truth about the immediate issue of coercion because 

the jury was asked to conclude that his confession was true and defendant’s testimony was not.  

(at p. 436.)  In this way, the confession was used in a manner that the Street court said would 

have violated the Sixth Amendment.  (at p. 436.)   

 
 The Hopson majority also distinguished Street from the instant case on the ground that, 

unlike in the instant case, in Street, the jury was given direction as to the distinct and limited 

purpose for which the statement was admitted, was “pointedly instructed” not to consider the 

truthfulness of the co-defendant’s statement in any way and “the prosecution had restricted its 

questioning and argument to the limited nonhearsay purpose for which [the co-defendant’s] 

confession had been offered.  (at p. 436.)  The court noted that the prosecutor in the instant case 

did the opposite of what the prosecutor in Street did by expressly inviting the jury to rely on 

[the boyfriend’s] out-of-court confession to detectives as a true account of the events 

surrounding the crime.”  (at pp. 436-437.) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

*Editor’s note:  Prosecutors seeking additional guidance for examples of situations where a statement of a co-

defendant or accomplice is properly admitted for a nonhearsay purpose, can find it in the cases relied upon 

by the Attorney General but distinguished by the majority in footnote 4 at p. 437.  (See Hodges v. Com. 

(Virginia 2006) 634 S.E.2d 680, 686 [confession of accomplice admitting conspiracy with defendant properly 

admitted where statement provided motive for defendant charged with killing accomplice and prosecutor only 

used it for that purpose]; Del Carmen Hernandez v. State (Tex. Crim. App. 2008) 273 S.W.3d 685, 685, 

689 [non-testifying codefendant’s statement to police properly admitted to impeach her veracity where defense 

witnesses recounted other statements of codefendant that were inconsistent with the codefendant’s statement to 

police and was subject to limiting instruction];  Le v. State (Miss. 2005) 913 So.2d 913, 941 [where defense 

introduced statements of deceased accomplice to other inmates, prosecution was entitled to introduce statement 

deceased accomplice made to police to “impeach” the veracity of deceased accomplice under Evidence Code 

section comparable to section 1202.)  In addition, the Hopson majority cited and distinguished the Kansas case 

of State v. Araujo (2007) 285 Kan. 214, which allowed in the statement to 911 of an unavailable victim 

describing an assault for the nonhearsay purpose of explaining the actions of police who approached the 

defendant as a possible suspect in the assault.  (Hopson at p. 437, fn. 4.)  The case of Araujo provides 

additional examples of cases upholding the admission of out-of-court statements offered for various nonhearsay 

purposes over a Confrontation Clause objection.  (Araujo at pp. 219-220.) 
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9. The Attorney General suggested, that even if the “nonhearsay” purpose ostensibly identified by 

the trial court for admission of the statements allegedly made by the boyfriend was not a valid 

basis for admission, there were two additional possible nonhearsay purposes for its admission.    

 
 First, if the confession of the boyfriend to the police that he and the defendant jointly planned 

the crime was, in fact, made by the boyfriend (regardless of whether it was true), then this would 

make it less likely that he would have “readily admitted to [defendant] that he committed the 

crime alone.”  (at p. 437.)  This would provide a nonhearsay purpose for admission because it 

would help undermine the defendant’s assertion that her boyfriend acknowledged sole 

responsibility to the defendant even if the boyfriend’s confession to the police was not true.  

 
 Second, the confession of the boyfriend to the police would serve to impeach “defendant’s 

explanation of why she changed her story at trial” (regardless of whether it was true) and thus 

was admissible for a nonhearsay purpose.*  (at p. 438.)  That is, the boyfriend’s statement would 

help show that defendant did not come up with a different story at trial than what she originally 

told the police based on her alleged fear of the boyfriend if she ratted him out, but because she 

thought the boyfriend’s statement would be admitted at trial and she needed to come up with a 

different story “to account for” what the boyfriend told the police.  (at p.438.)  

 
 However, the majority did not care about the possible existence of alternative nonhearsay 

purposes because “neither the prosecution nor the trial court raised or relied on these theories of 

admissibility,” and, “[i]n the end, [the boyfriend’s] confession was not actually used for any of 

these purported nonhearsay purposes, but was instead used for the illegitimate purpose of 

establishing defendant's role in the crime.”*  (at p. 437.) 

 

 

 

 

 

 

 

  

  

 

 

*Editor’s note:  Perspicacious readers might, at this juncture, be saying to themselves: “What about the rule of 

appellate review that says ‘[i]f a judgment rests on admissible evidence it will not be reversed because the trial 

court admitted that evidence upon a different theory, a mistaken theory, or one not raised below.’?” (People v. 

Blacksher (2011) 52 Cal.4th 769, 806; People v. Brown (2004) 33 Cal.4th 892, 901.)  It is possible that this 

rule might have saved the conviction had the prosecutor not used the statement for its truth.  But since, 

according to the majority, the prosecutor made improper use of the statement for its truth, this fact prevented 

the majority from relying on the usual rule to uphold the judgement.  (See Hopson at p. 437 [citing to 

Shepard v. United States (1933) 290 U.S. 96, 103 for that proposition that “‘[a] trial becomes unfair if 

testimony’ admitted and used for an illegitimate purpose ‘may be used in an appellate court as though admitted 

for a different purpose, unavowed and unsuspected.’”].)  
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 The majority did not venture an opinion whether the first alternative nonhearsay would have 

been a valid basis for admission had it been raised, but the majority did affirmatively reject as 

invalid the second alternative nonhearsay rationale.  (at pp. 437-438.)     

 
 The majority observed that it was not clear how the boyfriend’s confession could explain why the 

defendant came up with the story that she did since (i) her trial testimony contradicted what was 

said in the confession, and (ii) the prosecutor argued that defendant had testified in a manner 

calculated to explain away the evidence adduced during the prosecution’s case-in-chief—that is, 

before the boyfriend’s confession “was introduced, and indeed, before the trial court even ruled 

it admissible.”  (at p. 438.)   

 

 

  

 

  

 
10. The majority also rejected the argument that “even if [the boyfriend’s] unconfronted confession 

was admitted for its truth, defendant opened the door to that use with her testimony.”  (at p. 

438, emphasis added by IPG.)   

 
 Specifically, the majority rejected the Attorney General’s argument that the door was opened by 

defendant to admission of all of the boyfriend’s confession when her testimony gave the 

“incomplete and misleading impression” that the confession only implicated the boyfriend (and 

that they were the only statements he made about the crime) for two reasons.  (at p. 439.)  

 
 First, the majority said the defendant “did not leave the jury with any false impression that [the] 

statements to her were the only statements he had made about the crime.”  (at p. 439, emphasis 

added by IPG.)   The majority observed the jury would have been well aware that the boyfriend 

had made other statements considering that, during the prosecution’s case-in-chief, the 

investigating detective said he had interviewed the boyfriend after the murder and that the 

boyfriend showed the police where he had disposed of clothing and other items used during the 

murder.  Moreover, during cross-examination of the defendant, she admitted that she knew her 

boyfriend had given a confession implicating her during that interview, a point she reiterated in 

her redirect examination.  (at p. 439.) 

 
 

*Editor’s note:  In expressing skepticism that the second nonhearsay theory was valid, the majority may have 

overlooked the fact that when the defendant testified she did not know, but likely assumed, the boyfriend’s 

confession was eventually going to come into evidence and therefore would have an incentive to craft her 

testimony in a manner that would allow her to confirm some of what was said by the boyfriend (by adding 

plausibility to her account) while still denying knowledge of the murder.   
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 Second, the majority said that “even if defendant had left the misimpression that [the boyfriend] 

had made no other statement about his role in the murder, the admission of [the boyfriend’s] 

full confession . . . ventured far beyond what (if anything) would have been necessary to dispel 

it.”  (at p. 439, emphasis added by IPG.)  The majority pointed out that courts which have 

recognized “an opening the door exception to the confrontation right have [also] recognized it 

must be a limited one, lest the exception swallow the usual confrontation rule.”  (at p. 439, 

bracketed information added by IPG.)  The majority stated, “[I]f the goal were simply to correct 

an incomplete and misleading impression that [the boyfriend’s] statements to defendant were 

the only statements that [he] made about the crime, it would have sufficed to confirm that [the 

boyfriend] later gave police a statement, ‘without the need to go into the damning details’ of what 

he said.”  (at p. 442, bracketed information added by IPG.) 

 
11. The majority was not swayed by the Attorney General’s allegation that by finding the prosecution 

was not entitled to introduce the boyfriend’s confession, the majority was giving defendants 

“carte blanche” to testify that an unavailable witness took credit for the crime without giving the 

prosecution the ability to counter this testimony.  (at p. 442.)    

 
 The majority recognized the defendant may have “conveyed more of [her boyfriend’s] out-of-

court statements than was strictly necessary to explain her role in the coverup” (at p. 439), but 

suggested that what the prosecutor could (and should) have done when the defendant’s began 

testifying that her boyfriend had taken credit for the crime was to object “to the testimony on 

hearsay or other evidentiary grounds,” or ask “that the jury be admonished to consider the 

testimony only for the limited purpose of considering the statements’ effect on defendant's state 

of mind.”  (at p. 442.)    

 
 This approach, the majority indicated, would be the way to address the concerns of the 

prosecution rather than taking the approach of waiting “until defendant's direct examination was 

over, introduc[ing] a detailed recounting of [the boyfriend’s] confession for the putative purpose 

of impeaching [his] credibility as a hearsay declarant, and then rel[ying] on the confession as 

substantive evidence of defendant’s role in the murder.”  (at p. 442, bracketed information added 

by IPG.)   The majority also observed the prosecution would, of course,  always be “entitled to 

point out a defendant’s motivation to divert blame to an unavailable accomplice and present 

admissible facts that contradict the defendant’s story.”  (at p. 443, emphasis added by IPG.) 
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12. The majority left open the possibility that it might be acceptable “in appropriate cases, for the 

prosecution to argue that the defendant has opened the door to admission of otherwise 

inadmissible testimonial statements” but declined to “adopt here a general opening the door 

exception to the confrontation right or decide the scope of any such exception.”  (at p. 443.) 

 

  

 

  

 

 

 

 

 

 

  

 

 

 

 

 

 

  

 

 

 

 

 

 

*Editor’s note:  The prosecution did make hearsay objections to the defendant’s testimony about statements 

of the boyfriend’s statements indicating he was a dangerous man (which was overruled on grounds it went to 

defendant’s state of mind) and to defense counsel’s question about whether the boyfriend ever told the 

defendant he wanted to plan a robbery of the victim (which was overruled since the answer was no and thus 

did not introduce any hearsay),  but never objected on any grounds to defendant’s statements on direct 

examination regarding what her boyfriend said about the how the crime was committed.  (at pp. 428, 442.)  

 

(at p. 428 [  

*Editor’s note (Part I of II):  Prosecutors wondering when the door to otherwise inadmissible statements 

might be opened and how much information may be introduced if the door is viewed as having been opened 

should review the majority opinion for a list of cases from other jurisdictions illustrating different circumstances 

when the “open the door” exception has been found either applicable or inapplicable.    

 

The cases adopting the exception, whose holdings were neither endorsed nor rejected by the majority but which 

were viewed as presenting circumstances distinct from those existing in Hopson, include: United States v. 

Cruz-Diaz (1st Cir. 2008) 550 F.3d 169, 175–181 [an officer’s short statement about what the codefendant told 

him was admissible for the limited purpose of rebutting the defendant’s characterization of the investigation as 

inadequate and providing context for the investigator’s actions]; United States v. Acosta (5th Cir. 2007) 475 

F.3d 677, 682–683 [a trial witness’ out-of-court statement was admissible for the limited purpose of showing his 

trial testimony was not a recent fabrication, as implied by the defendant]; People v. Reid (2012) 19 N.Y.3d 

382, 948 N.Y.S.2d 223, 971 N.E.2d 353, 356–357 [by using out-of-court statements to imply that someone else 

was responsible for the crime and to question the adequacy of the police investigation, the defendant opened the 

door to testimony that an eyewitness had told the police the other person was not present at the crime scene]; 

and United States v. Lopez-Medina (10th Cir. 2010) 596 F.3d 716, 726-731 [where defense counsel told the 

judge he was asking about information from a confidential informant with the “full intention” of opening the 

door to the admission of other testimony regarding the informant’s statements, the admission of that other 

testimony was proper because the defendant had “purposefully and explicitly” waived his confrontation right].  

(See Hopson at p. 440 [describing these decisions as having “concluded that the defendant opened the door to 

the admission of limited testimonial statements as necessary to clarify, rebut, or complete a particular issue, 

such as questions concerning the adequacy of a police investigation”].) 

 

 The cases viewed by the majority as having “rejected arguments for introducing inculpatory testimonial 

statements on grounds that the defendant opened the door,” or as indicating too much information was allowed 

in under the exception, include: United States v. Holmes (8th Cir. 2010) 620 F.3d 836, 844 [by questioning 

a police officer about the evidence that tied the defendant to a residence where drugs were dealt, the defendant 

“did not open the door so wide as to allow [the officer] to recite the full extent of the statements from [a 

confidential informant] implicating [the defendant] in selling drugs and possessing firearms.”]; 
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13. The majority had no truck with an alternative theory of “waiver” of the right to confront the 

boyfriend as put forth by the dissenting opinion.   Under the dissent’s theory, the defendant 

implicitly waived her right to confront her boyfriend when she testified on cross-examination 

that she knew he had made a statement implicating her and that the statement was a lie. (at p. 

441, fn. 7 citing to the dissenting opinion, 219 Cal.Rptr.3d at pp. 745–749, 750–751.)  

 
 In rejecting this argument, the majority first noted the Attorney General never made this 

argument and criticized the dissent for running afoul of the practice of the California Supreme 

Court to avoid deciding cases on grounds the parties neither briefed nor argued.  (at p. 441, fn. 

7.)   

 
 The majority then found the argument faulty on its merits because it was premised on the 

assumption that “defendant’s statement that [the boyfriend’s] confession was false put the 

prosecution at an unfair disadvantage, entitling the prosecution to level the field by admitting 

[the] full, unconfronted confession.”  (at p. 441, fn. 7.)   The majority acknowledged that the 

argument “might have force if defendant had misrepresented the content of [the] confession to 

her advantage[.]” (at p. 441, fn. 7 [cf’g Evid. Code, § 356 and People v. Vines (2011) 51 Cal.4th 

830, 861–863]).  However, the majority did not believe the defendant’s statement actually 

misrepresented the confession in a way that disadvantaged the prosecution.  (at p. 441, fn. 7.) 

 
 The majority noted the defendant did not rely on any aspect of the confession for its truth, only 

that it contained a version of events that conflicted with her own. “The only representation she 

made about the content of the confession was both indisputably accurate and, if anything, more 

helpful to the prosecution than it was to her: She informed the jury that [her boyfriend] had told 

detectives that she “had ... something to do with it.”  (at p. 441, fn. 7.)    

    

*Editor’s note (Part II of II): United States v. Pugh (6th Cir. 2005) 405 F.3d 390, 400 [by raising the 

issue of a detective's motive for transporting a witness from jail to the police station, one defendant “may have 

‘opened the door’ to allow the Government to provide an alternative reason for questioning [the witness], but the 

Government overstepped constitutional bounds by asking [the detective] if [the witness] identified the 

defendants as the robbers”]; Lane v. State (Ind.Ct.App.2013) 997 N.E.2d 83, 91 [by asking a detective “if there 

was nothing else that tied [the defendant] to the crime[,]” the defendant did not open the door to evidence 

linking him to a phone number that the victim called four times]; McClenton v. State (Tex. App. 2005) 167 

S.W.3d 86, 94 [by asking questions about one accomplice’s out-of-court statement, the defendant opened the 

door to that accomplice’s entire statement but not to another accomplice’s out-of-court statement].)  
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 The majority also did not believe that because the prosecution was precluded from impeaching 

the credibility of the boyfriend pursuant to Evidence Code section 1202, the prosecution was 

disadvantaged by defendant’s testimony since defendant did not offer the boyfriend’s confession 

for its truth and section 1202 does not authorize admitting evidence to impeach the credibility of 

a statement that was offered for a nonhearsay purpose.  (at pp. 441, fn. 7 and 433.) 

 

 

 

 

 

 

 

 

 

 

   

 
14. After finding the defendant’s Sixth Amendment right was violated, the majority remanded the 

case to the Court of Appeal to determine whether the violation was harmless beyond a 

reasonable doubt.  (at pp. 443-444.) 

  

 

 

 There is some good news for prosecutors coming out of Hopson.   First, Hopson makes it clear 

that, so long as a limiting instruction is given, it is permissible for a prosecutor to introduce a 

testimonial confession of an accomplice for a legitimate nonhearsay purpose without running 

afoul of the Confrontation Clause.  And it is a legitimate nonhearsay purpose to introduce 

statements impeaching the veracity of a co-defendant when the co-defendant’s statement is 

offered into evidence by the defendant for its truth, e.g., as a declaration against interest.  (See 

Hopson at p. 441, fn. 7 [acknowledging the boyfriend’s “confession could have impeached his 

credibility as a putative hearsay declarant even if—and perhaps especially if—his confession to 

detectives were false.”].) Second, Hopson makes it clear that, notwithstanding the Sixth 

Amendment, “[i]f a defendant selectively introduces portions of an out-of-court testimonial 

statement, he or she may not object to the admission of ‘the whole on the same subject.’”  

(Hopson at p. 439.) 

 Is there some silver lining to Hopson when it comes to prosecutorial 

attempts to introduce co-defendant’s statements?     

*Editor’s note: Because prosecutors are used to having prior inconsistent statements considered as 

substantive evidence (i.e., for their truth) when those statements are admitted to impeach a testifying witness 

under Evidence Code section 1235, the Hopson’s court discussion of section 1202 as not allowing the 

prosecution to use a statement introduced for impeachment of a hearsay declarant for its truth can be confusing. 

However, inconsistent statements offered for impeachment under section 1202 are not admitted for their truth 

or falsity and cannot be used in the same way as statements introduced to impeach a testifying witness under 

section 1235.  Under section 1202, it is the mere fact that two inconsistent statements were given that 

“impeaches” the witness’ credibility.  “In considering conflicting statements of a hearsay declarant, ‘we are not 

asked to believe his prior statement as testimony, and we do not have to choose between the two (as we do 

choose in the case of ordinary contradictions by other witnesses). We simply set the two against each other, 

perceive that both cannot be correct, and immediately conclude that he has erred in one or the other,—but 

without determining which one.’”  (Hopson, dissenting opinion at p. 458, fn. 8.) 
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Facts and Procedural Background  
  
 The defendant shot and killed the victim in a gang-related shooting.   He was joined in his 

venture by two codefendants.  The codefendants were arrested soon after the shooting and were 

placed in the same jail cell along with a hidden recording device.  The device recorded several 

statements implicating the defendant and the codefendants in the shooting.  (at p. *2.)  The trial 

court admitted snippets of the jailhouse recordings but only against the codefendants.  The trial 

court expressly instructed the jury not to consider the recordings against defendant.  (at p. *2.)  

 
 On appeal, the defendant claimed the admission of the snippets of the codefendants’ 

conversation violated the Aranda/Bruton doctrine.* 

 

 

 

   

 

 

 
1. Under the Aranda/Bruton doctrine, the admission of the codefendant’s unredacted confession 

at the joint trial violates the defendant’s Sixth Amendment right to confront and cross-examine 

witnesses - even if the jury is instructed not to consider the confession as evidence against the 

defendant - unless the codefendant testifies and is subject to cross-examination.  (at p. *1.) 

  
2. The rationale behind the rule requiring the exclusion of an unredacted codefendant’s confession 

from a joint trial is based on the premise that the “confession is so ‘powerfully incriminating,’  . . . 

that the jury cannot be expected to heed the court’s instruction and put it out of its collective 

mind when evaluating the defendant’s guilt.  (at p. *1.) 

 
3. Accordingly, a trial court faced with a prosecutor’s request to admit a codefendant’s confession at 

a joint trial must resort to other options beyond a limiting instruction, such as (1) redacting the 

codefendant’s confession in a way that both omits the defendant but does not prejudice the 

codefendant . . . ; (2) severing the trial or using separate juries for each defendant . . . ; or (3) 

excluding the evidence altogether.”  (at p. *3.)  

The Aranda-Bruton Rule Does Not Require the Exclusion of an 

Unredacted Nontestimonial Statement of a Codefendant in a Joint Trial 

People v. Washington 2017 WL 3866413 

*Editor’s note:  The specific claim on appeal was that defendant’s attorney provided ineffective assistance of 

counsel because the defendant would be entitled to a severance and the defense counsel did not ask for a 

severance.  (at pp. *2-*3.)  However, since the only compelling basis for a severance would be premised on the 

idea that a severance was required in order to avoid violating the defendant’s Sixth Amendment right of 

confrontation (which would allegedly be violated by allowing in the codefendant’s statements), the true issue for 

the court was whether admission of the statements violated the Aranda/Bruton rule.   
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4. The Aranda/Bruton doctrine rests exclusively on the Sixth Amendment.*  Bruton itself is 

grounded on the confrontation clause alone.”  (at p. *3.)  

 

 

 

 

  

 

 

5. The “Sixth Amendment right to confront and cross-examine witnesses has evolved since the 

Aranda/Bruton doctrine came into being.”  (at p. *4.)   

 
 In 2004, the United States Supreme Court in Crawford v. Washington (2004) 541 U.S. 36 

both broadened and narrowed the scope of the Sixth Amendment right to confront and cross-

examine witnesses.  Under the approach adopted in Crawford, the Sixth Amendment’s 

protection was broadened to completely bar the admission of testimonial statements 

irrespective of their reliability—absent the defendant’s current or prior opportunity to cross-

examine the declarant.  However, the protection of the Sixth Amendment was narrowed insofar 

as it no longer protected against the admission of nontestimonial statements – regardless of 

whether a defendant had an opportunity to cross-examine the declarant.  (at p. *4.)   

 

  

 

 

 

 

 
 
6. “Because the Aranda/Bruton doctrine is grounded exclusively in the confrontation clause and 

can extend no farther than the metes and bounds of the clause defined by the United States 

Supreme Court,” the holding in Crawford narrowing the reach of the confrontation clause also 

narrowed the reach of the Aranda/Bruton doctrine.  (at p. *4.)   

 
7. Thus, an unredacted nontestimonial statement made by a codefendant can be admitted into 

evidence at a joint trial without violating the Confrontation Clause and, consequently, without 

violating Aranda/Bruton rule.  (at pp. *1, *4.)    

*Editor’s note:  Although the opinion characterized Crawford as completely barring the admission of all 

testimonial out-of-court statements admitted for their truth “absent the defendant’s current or prior 

opportunity to cross-examine the declarant,” there is at least one exception to this rule.  Under the doctrine 

called “forfeiture by wrongdoing,” a testimonial out-of-court statement offered for its truth can be admitted 

absent cross-examination when the defendant intentionally prevents the declarant from testifying in court.   

(See People v. Banos (2009) 178 Cal.App.4th 483, 501 [discussing Giles v. California (2008) 554 U.S. 

353].) 

*Editor’s note: The Aranda-Bruton rule should really be called the Bruton rule.  There are some 

significant differences between the “judicially declared rule” adopted in Aranda and the constitutionally-

compelled rule adopted in Bruton.   (See the 2016-IPG#23 (TOP 30 QUESTIONS ON THE ARANDA-

BRUTON RULE, at p. 11.)  However, the rule adopted in the California case of Aranda was abrogated to the 

extent it differed from the rule adopted in Bruton by the voters’ enactment in 1982 of the “truth-in-evidence” 

provision of Proposition 8 which “overturned all judicially crafted exclusionary rules not compelled by federal 

constitutional law[.]”  (Washington at p. *3.)  
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8. The Washington court recognized that “a codefendant’s confession that directly implicates a 

defendant” can be “powerfully incriminating”—and, “thus, is just as difficult for a jury to put out 

of its mind notwithstanding an instruction to do so—regardless of whether that confession 

qualifies as testimonial or nontestimonial under Crawford.”  (at p. *4.)  Nevertheless, the court 

found this fact insufficient to require the exclusion of nontestimonial hearsay because the 

Bruton rule is grounded exclusively in the Confrontation Clause and cannot prevent the 

introduction of evidence that is not barred by the Confrontation Clause.    (at p. *4.)      

 
9. This analysis is consistent with the holding in People v. Arceo (2011) 195 Cal.App.4th 556, 575 

and the majority of the federal circuit courts.  (at p. *4.) 

 

 

 

  

 
 

 

 
 

10. The court rejected the argument that even if admission of an unredacted nontestimonial 

statement by a codefendant in a joint trial did not violate the Sixth Amendment, its admission 

violated Due Process.  

 
 The court recognized that in both Bruton and Aranda, the courts indicated that “it may also 

be a denial of due process to rely on a jury’s presumed ability to disregard a codefendant’s 

confession implicating another defendant when it is determining that defendant's guilt or 

innocence.”  (at p. *5.)  Nevertheless, the Washington court held “neither Aranda nor 

Bruton ultimately relied upon due process as the basis for the rule they announced” and 

declined the defendant’s request to “fashion a due process-based Aranda/Bruton doctrine.”  

(at p. *5.)  The court gave four reasons for refusing to do so.  (at p. *5.)  

 
 First, resting the Aranda/Bruton rule on due process would “in effect, breathe life back into 

the Aranda/Bruton doctrine when the codefendant’s confession is nontestimonial” and be 

inconsistent with the weight of California and federal authority holding to the contrary.  (at p. 

*5.) 

 

*Editor’s note: The Washington court stated that its analysis was “adopted by the only other published 

California case on this issue (People v. Arceo (2011) 195 Cal.App.4th 556, 575) as well as by the majority of the 

federal circuit courts.”  (Washington at p. *4.)  However, in People v. Cortez (2016) 63 Cal.4th 101, all the 

justices of the California Supreme Court agreed (albeit in summary fashion) that the Bruton rule does not 

apply to nontestimonial hearsay.  (See Cortez at p. 129; the 2016-IPG#23 at pp. 17-18.)  Moreover, at last look, 

not only have the majority of federal courts adopted this conclusion – all ten circuits that have addressed the 

issue have unanimously adopted this conclusion.  (See 2016-IPG#23 (TOP 30 QUESTIONS ON THE 

ARANDA-BRUTON RULE at p. 20.) 
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 Second, resting the Aranda/Bruton rule on due process (at least when it came to 

nontestimonial codefendant statements) would “run afoul of the general maxim of constitutional 

jurisprudence that “[w]here a particular Amendment ‘provides an explicit textual source of 

constitutional protection’ against a particular sort of government behavior, ‘that Amendment, 

not the more generalized notion of ‘substantive due process,’ must be the guide for analyzing 

these claims.” (at p. *5.)  Since the Aranda/Bruton rule is grounded in the explicit text of the 

Sixth Amendment’s Confrontation Clause, there is no need to look to the Due Process clause. 

 

 

 

 

 
 Third, the due process concerns expressed in the one other context in which a jury is assumed to 

be unable to follow a court’s instruction to ignore evidence (i.e., when a jury is asked to 

determine the involuntary nature of statement and then asked to disregard it if it is found to be 

involuntary – see Jackson v. Denno (1964) 378 U.S. 368, 379-391) are not raised to the same 

extent when it comes to consideration of nontestimonial statements.  This is because 

“[i]nvoluntary confessions are by definition coerced and thus ‘inherent[ly] untrustworth[y],’” 

whereas “statements that are nontestimonial—and especially ones like the jailhouse conversation 

between [the codefendants] in this case—are, by definition, more likely to be trustworthy 

because ‘conversations ... between friends in a noncoercive setting’ are more likely to ‘foster[ ] 

uninhibited’—and hence, reliable—'disclosures.’”  (at p. *5.) 

 
 Fourth, courts should be reluctant to go where neither the United States and California Supreme 

Courts have chosen to go as both have “stopped short of ruling that due process bars a jury's 

exposure to a codefendant’s confession directly implicating the defendant notwithstanding a jury 

instruction to the contrary.”   (at p. *6.)  

 
11. The court indicated that due process might be violated by the introduction of a nontestimonial 

statement of a codefendant in a joint trial if no limiting instruction was given: “the admission of 

the codefendant’s unredacted confession at a joint trial with an appropriate limiting 

instruction does not violate due process.”   (at p. *1, emphasis added by IPG.)  

 
12. The court concluded that the jailhouse conversation between the codefendants qualified as 

nontestimonial hearsay under Crawford and its progeny since the conversation did not fit the 

definition of “testimonial hearsay” which turns on “whether the ‘objective evidence’ indicates 

Editor’s note:  The court acknowledged that the cases applying the above maxim of constitutional 

jurisprudence do so when discussing substantive due process, but believed “the maxim they embody would seem 

to apply with equal force to preclude the recognition of a procedural due process right when a ‘particular 

Amendment’ already speaks to—and rejects—a procedural protection.”    (at p. *5.)  
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that the statement was “obtained for the ‘primary purpose’ of “establish[ing] or prov[ing] past 

events potentially relevant to later criminal prosecution.”  (at p. *4.)    

 
13. Ergo, defendant’s claim of ineffective assistance was denied as it turned on whether a request for 

severance would have been well taken and it would not have been since there was no need to 

sever the case to avoid violating the Aranda-Bruton rule.   (at pp. *2-*3.)   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 

Editor’s note: Keep in mind that while the admission of nontestimonial hearsay will not violate the 

Confrontation Clause, it still must fall within a hearsay exception in order to be admissible over a hearsay 

objection.  (See People v. Arceo (2011) 195 Cal.App.4th 556, 575 [even though Bruton rule does not apply to 

nontestimonial statements of codefendant implicating defendant, statements still must be admissible under 

state law as exceptions to the hearsay rule].)  If the only reason the nontestimonial hearsay is admitted in a joint 

trial is because it constitutes an admission under Evidence Code section 1220 as to one defendant, it remains 

inadmissible hearsay against the codefendant in a joint trial.  Thus, at a minimum, the jury must be instructed 

that they can only consider the statement against the defendant who made the statement.   And the issue of 

whether the jury can compartmentalize the admission and follow a court’s instruction to only use it against the 

defendant who made the admission may still exist – even when the Sixth Amendment is not implicated.  The 

difference is that when it comes to nontestimonial hearsay, severance or exclusion is not compelled in the way 

it would be if the Sixth Amendment right of confrontation was implicated.  A defendant can still argue for 

severance of the case, for redaction of the statement, or for exclusion of the statement under Evidence Code 

section 352 on the ground of prejudice.   

 

And it likely remains within a trial court’s discretion whether to redact a nontestimonial statement and/or grant 

a severance or exclude a nontestimonial statement of one defendant that powerfully and facially incriminates 

the other defendant when the nontestimonial statement does not fall within a hearsay exception.  (Cf., 

Matthews v. United States (D.C. 2011) 13 A.3d 1181, 1186 [finding local rule requires court to minimize 

prejudice from joinder and thus even a nontestimonial out-of-court statement from a nondeclarant codefendant 

“remains a candidate for redaction (or other remedial measures) under Criminal Rule 14 unless it fits within a 

hearsay exception rendering it admissible against the nondeclarant co-defendant.”];  Jones v. Basinger (7th 

Cir. 2011) 635 F.3d 1030, 1050 [finding that even when a codefendant’s confession directly implicating the 

defendant is offered for a nonhearsay purpose, there is  strong possibility it will be misused for its truth and 

thus a court should should still “exclude or redact the confession to whatever extent it is possible to do so 

‘without detracting from the alleged [non-hearsay] purpose for which the confession was introduced’”].)     

 

However, in conducting this analysis, the most important reason for granting severance or exclusion is no 

longer in the mix (i.e., avoiding a violation of the Sixth Amendment rights).  Thus, severance or exclusion is not 

required and the scales tilt much more heavily toward allowing use of the statement subject to a limiting 

instruction.         
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